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CIVIL DIVISION, DEPARTMENT OF JUSTICE, 
AND THE U.S. FOREIGN CLAIMS SETTLEMENT 
COMMISSION BUDGET AUTHORIZATIONS 

WEDNESDAY, FEBRUARY 8, 1984 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON ADMINISTRATIVE LAW 

AND GOVERNMENTAL RELATIONS, 
COMMITTEE ON THE JUDICIARY, 

Washington, D.C. 
The subcommittee met at 9:45 a.m., pursuant to call, in room 

2237, Raybum House Office Building, Hon. Sam B. Hall, Jr. (chair- 
man of the subcommittee) presiding. 

Present: Representatives Hall and McCollum. 
Staff present: William P. Shattuck, counsel; Steve Douglass, as- 

sistant counsel; David Karmol, minority counsel; and Florence 
McGrady, legal assistant. 

Mr. HALL. The Subcommittee on Administrative Law and Gov- 
ernmental Relations will come to order. 

Today, we have a hearing on the budget authorization for fiscal 
year 1985 and oversight relating to the Department of Justice, Civil 
Division, and the Foreign Claims Settlement Commission of the 
United States. 

Our witnesses today will be Mr. Richard Willard, Acting Assist- 
ant Attorney General, Civil Division, representing the Department 
of Justice, and Mr. David H. Rogers, General Counsel for the For- 
eign Claims Settlement Commission of the United States. 

We are happy to have you gentlemen here and if you would pro- 
ceed, Mr. Willard, with your testimony. 

TESTIMONY OF RICHARD K. WILLARD, ACTING ASSISTANT AT- 
TORNEY GENERAL, CIVIL DIVISION, DEPARTMENT OF JUSTICE 
Mr. WILLARD. Thank you, Mr. Chairman. 
I have a prepared statement which has been furnished to the 

committee and I would propose to simply summarize the statement 
orally, if the committee is willing to have it submitted for the 
record. 

Mr. HALL. Are you asking that your submission be made a part 
of the record? 

Mr. WILLARD. Yes, Mr. Chairman. 
Mr. HALL. Without objection, it will be made a part of the record. 

You may proceed. 
Mr. WILLARD. Themk you. 

(1) 



I appreciate the opportunity to be here to discuss the work of the 
Civil Division and our fiscal year 1985 budget request. That budget 
request is for $71,289,000 and a total of 852 permanent positions. 
This represents program increases totaling approximately $5.8 mil- 
lion and an increase in 67 positions. 

The caseload of the Civil Division continues to increase dramati- 
cally. Between the end of fiscal year 1982 and the end of fiscal year 
1983, our caseload increased by about 29 percent. 

We estimate that over the next 2 fiscal years the caseload will 
increase by a total for that 2-year period of approximately 84 per- 
cent. 

The amount of claims, which we will be defending, over that 
same 2-year period, we estimate will increase from what it is now— 
$63 billion—to $123 billion. 

The program increases that are included in our fiscal year 1985 
budget request break down as follows: for the first, our Commercial 
Branch, we seek an increase of 40 positions and $2 million. This is 
required for several reasons. One is the increasing emphasis on the 
problems of fraud, waste, and abuse. The Commercial Branch han- 
dles civil fraud litigation for the Civil Division. And with the in- 
creasing activity in defense contracting, we estimate that there will 
be increasing litigation over these matters. 

In addition, the creation of the Court of Appeals for the Federal 
Circuit has created new litigation responsibilities for the Civil Divi- 
sion because much litigation that was previously spread around the 
country is now being centralized in this new court system. And be- 
cause the courts are headquartered in Washington it falls on the 
Civil Division to handle the cases rather than asking U.S. attor- 
neys from around the country to fly into Washington to handle 
these cases. 

The second area of program increase we have sought is in our 
Torts Branch. We have requested an increase of 23 positions smd 
$1.4 million. The Torts Branch's increasing responsibilities fall par- 
ticularly in the area of litigation over injury as the result of expo- 
sure to hazardous substances. That includes asbestos, radiation, 
agent orange, and other such matters. 

Just this morning, Mr. Chairman, I was addressing a seminar on 
asbestos which we are having for our attorneys, for assistant U.S. 
attorneys, and for agency attorneys who are involved in this litiga- 
tion. It is a 3-day seminar. We have experts coming in from around 
the country to address our people on the issues involved in this liti- 
gation. 

We have approximately 2,000 cases now pending in over 30 dis- 
tricts. We estimate that the Government's exposure in the asbestos 
litigation could run well in excess of $37 billion. 

We think in light of the increased exposure and increased case- 
load in this area, that the program increase in the torts area is 
quite modest. 

The third area of program increase we have sought is for our ap- 
pellate staff—four positions and $246,000. The appellate staff work- 
load increases as everyone else's workload increases because when 
cases move from the district court level to the court of appeals, nat- 
urally we need lawyers to handle those cases there. 
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We have also sought a program increase of $1.2 million for auto- 
mated litigation support. Increasingly, our cases are becoming 
large and complex. They involve millions of pages of documents. 
The only way we will ever be able to keep track of those documents 
and manage the litigation effectively is to rely more and more on 
automated litigation support—computers. Our budget request in- 
cludes a program increase in that area. 

Finally, there is also a program increase for retention of private 
counsel in Bivens-type cases. This increase is $394,000 over the last 
fiscal year level of $493,000. 

One reason why we are predicting a program increase in this 
area was the recent decision of the D.C. Circuit Court of Appeals in 
the Falkowski case, in which it held that the courts could conduct 
judicial review of the Government's decision of whether or not to 
provide private representation in Bivens cases. 

This has been a thorny problem for us for many years anjrway, 
and it is only made worse by the fact that now we are going to 
have the courts looking over our shoulder. And if we refuse to pro- 
vide private counsel for representation for Government employees 
who are sued in Bivens cases, the courts may overturn that deci- 
sion and require us to do so as a result of the Falkowski precedent. 

Now, we have, as this committee well knows, Mr. Chairman, sup- 
ported for some time amendments to the Federal Tort Claims Act 
that would substitute a cause of action against the Government for 
Bivens cases against individual Government employees. 

Passage of those amendments, which we continue to support 
strongly, would not eliminate the expense that we have for private 
representation. It would simply shift it from hiring private counsel 
to the need to provide Grovemment counsel to handle the cases; 
that is, the cases will not go away; it is simply that they will be 
litigated in a different manner. 

Now, we think that the way in which they would be litigated 
under our proposed amendments to the Federal Tort Claims Act 
would be better for all concerned. I simply wanted to point out that 
enactment of that amendment would not cause any savings, net 
savings, in the Civil Division budget. 

Finally, Mr. Chgiirman, I would like to mention several program 
increases that are part of our fiscal year 1984 supplemental budget 
request. 

The first of these is for litigation concerning nuclear powerplants 
that were planned by the Washington Public Power Supply 
System, sometimes known by the acronym WPPSS. This entity was 
created by the State of Washington and endeavored to construct 
five nuclear powerpltmts in the Pacific Northwest. 

A Federal agency, the Bonneville Power Administration, was in- 
volved in backing three of those five plants. The remaining two 
plants, which the Government agency did not back, were cancelled 
about 2 years ago. And after a State court ruling in Washington 
the State agency has now defaulted on the bonds that were issued 
to back those two plants. The total principal amount of those bonds 
was $2y4 billion. This was the largest municipal bond default in 
history. 

That default, as well as associated problems with these plants, 
has engendered a plethora of litigation. We have counted over 70 



cases pending in State and Federal courts around the country that 
have grown out of that problem. 

The exposure to the U.S. Grovemment is quite high. It ranges 
anywhere from, we have estimated $7 to $28 billion. The holders of 
the bonds, for which there has been a default, are suing literadly 
everyone in sight to try to get their money back. 

There is a feeling that Uncle Sam represents a tempting target, 
and we have been sued. We have had administrative tort claims 
filed against the Government as well as contract litigation in the 
claims court. We have sought in our supplemental an increase of 
33 positions and $6.7 million. 

In addition, we have proposed to create a temporary field office 
in Portland, Oreg. for a number of our litigators. In January we 
sent a letter to Chairman Rodino notifying him of our intent to es- 
tablish this field office. 

The reason we think it is a good idea to establish a field office in 
Portland is that is where the litigation is centered basically. For 
example, the witnesses, emd we estimate, 30 million pages of docu- 
ments—are all located out in the Pacific Northwest. 

We believe it is cost effective to have at least some of our law- 
yers working on this litigation living and working out there rather 
than having them fljang from Washington to the west coast as fre- 
quently as would be required in order to handle this litigation. 

Another area for which a supplemental increase has ben request- 
ed is our immigration litigation. As the committee is aware, the 
Civil Division last year assumed the responsibility for immigration 
litigation and established an Office of Immigration Litigation. 
Fourteen positions in that office which were previously funded by 
the Immigration and Naturalization Service have now been trans- 
ferred to our direct budget. 

Finally, a modest program increase was sought as a result of the 
Supreme Court's decision in the Sells case, although that raises 
probably more important questions of policy than of budget. 

This Supreme Court decision held that the FedersJ Rules of 
Criminal Procedure prohibited the sharing of grand jury informa- 
tion among criminal and civil lawyers involved in fraud litigation. 

That decision basically means that if the Civil Division is to 
bring civil fraud cases in these areas that we may have to engage 
in expensive and time-consuming duplication of the investigatory 
effort that took place at the criminal side if we are going to be able 
to bring a civil fraud case involving the same facts and individuals, 
if we could even duplicate the investigation without access to the 
grand jury information. 

We think this presents a serious problem for our ability to con- 
duct effective civil fraud litigation in these cases. 

Finally, two additional matters I wanted to mention before con- 
cluding my introduction, Mr. Chairman. 

One has been our litigation of the General Motors X car case. 
This case was referred to us last summer by the Department of 
Transportation and we have filed a complaint asking General 
Motors to recall over 1 million X cars sold during the 1980 model 
year to repair defects which we allege exists in the braking systems 
of those cars. 



This case has been moved on an extremely fast track because of 
the public safety issues involved. We have a trial scheduled for 
early March of this year. And I think, Mr. Chairman, that may be 
a record in moving complex civil litigation rapidly in the space of a 
few months. 

We have had a team of lawyers who have been working literally 
around the clock to get this case ready for trial. We are prepared 
to take a very aggressive posture in trying to bring about a recall 
of these cars so that the safety defects can be corrected. 

The final matter I wanted to mention, Mr. Chairman, has been 
our efforts in the debt collection area. The Civil Division has been 
designated by the Attorney Greneral to coordinate these efforts. We 
began keeping accurate records on debt collection for the first time 
in fiscal year 1982 in which the cash collections totaled approxi- 
mately $200 million. For fiscal year 1983, cash collections increased 
to $477 miUion. 

I believe that represents an admirable record of protecting the 
taxpayers' interest in debt recovery through a more aggressive and 
effective debt collection program coordinated centrally by the Civil 
Division. 

That concludes my openi.ig remarks, Mr. Chairman. I would be 
pleased to answer any questions you or other members of the com- 
mittee may have. 

[The statement of Mr. Willard and the Civil Division justification 
follows:] 
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Mr. Caiaiman and Menb«r8 of the Subcommittee: 

I appreciate the opportunity to be here this morning to 

discuss the work of the Civil Division and our 1985 budget 

request.  For 1985, the Division is seeking a budget of 

$71,289,000 and 852 permanent positions.  Included in this 

request are program Increases of $5,851,000 and 67 permanent 

positions. 

As the Government's lawyer, the Civil Division plays a 

pivotal role in protecting the financial status of the Federal 

Government and the statutory and regulatory integrity of the 

numerous entitlement and other Federal programs esteiblished by 

Congress.  The Division's principal objective is to provide 

effective representation to its clients. Government agencies and 

the people of the United States. 

In this role. Civil Division attorneys are primarily liti- 

gators appearing before the courts on behalf of most Government 

programs wi-th the exception of those within the responsibility 

of the Lands, Antitrust and Tax Divisions.  The subject matter 

of our cases Is as broad and diverse as the Government itself. 

We litigate cases Involvir.g tort claims. Government contract and 

other commercial claims, end the interpretation of statutes and 

regulations in specific Federal programs.  Since last year, we 

have handled civil litigation under the immigration laws, and 

litigation tinder many of the consumer protection statutes.  Our 
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work Involves cases in the Federal district courts, the Courts 

of Appeals and specialized courts such as the Court of Interna- 

tional Trade and the Claims Court.  We also prepare documents 

for filing by the Solicitor General in the Supreme Court.  I 

personally have handled litigation while serving as the Deputy 

Assistant Attorney General for the Division's Federal Programs 

Branch and am familiar with the kinds of pressure faced by our 

staff attorneys. 

From the end of FY 1962 to the end of FY 1983, the caseload 

of the Civil Division increased by about 29% and, if present 

trends continue, from the end of FY 1983 to the end FY 1985, we 

expect the caseload to increase by 84^ or more.  This 

expectation represents an increase in pending cases from almost 

29,000 at the end of fiscal year 1982 to approximately 68,000 by 

the end of 1985.  At the end of December 1983, we had 35,902 

cases pending.  The cases pending at the end of 1983 involved 

claims of $63 billion and we expect this amount to increase to 

$123 billion by 1985.  These dollar figures do not include the 

potential increase of billions of dollars in the cost of Federal 

entitlement programs which are at issue in many of the cases we 

are now handling. 

Despite these huge increases in the volume of cases which we 

are handling, the Division has been able to sustain a remarkable 



record of success on behalf of its client agencies.  For 

example, in cases involving claims of $15.1 billion against the 

Government which were closed during 1983, we were successful in 

limiting awards to $127 million — less than one percent of the 

amount claimed.  Conversely, in our affirmative cases we secured 

awards of 16.4 percent of the amount we were seeking to recover 

or $63.8 million on claims of $388.4 million.  At the same time, 

we secured favoreO:>le judgments and settlements in approximately 

88 percent of our non-monetary litigation. 

Our ability to sustain this level of success while coping 

with the increasing volume of complex litigation is largely 

attributable to the abilities and hard work- of our attoneys and 

support staff.  In addition, several management actions have 

been taken to improve our productivity.  Some of the most 

significatnt memagement actions include improvement and expansion 

of our automated information handling systems; expansion of the 

Division's automated litigation support programs; utilization of 

volunteer service by students in working for course credit 

through on-the-job experience; and the institution of additional 

training programs for our management staff.  Our future success 

will be strongly influenced by our ability to continue and 

expand upon these initiatives. 

There are several aspects to our request and I would like 

to briefly discuss each of them. 
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The major share of the increase is for 67 permanent 

positions and $3.6 million for personnel-related expenses.  This 

increase will provide additional staffing for several specific 

areas of litigation where our caseload has already outstripped 

available resources and where the largest caseload increases are 

expected over the next two years. 

The largest personnel increase is for our Commercial 

Litigation Branch.  This branch, over the next two years, will 

continue to experience the largest caseload growth of any part 

of the Division.  The Branch plays an important role in the 

Administration's campaign against fraud and waste in government 

programs.  Civil fraud cases are referred to the Branch for 

prosecution.  This expansion in caseload is also in part 

attributable to the Federal Courts Improvement Act of 1982. 

That Act expanded the original Jurisdiction of the Claims Court: 

and created the new Court of Appeals for the Federal Circuit 

(CAFC), with jurisdiction over certain appeals previously heard 

in the various U.S. Circuit Courts of Appeals as well as the 

Court of Customs and Patent Appeals.  Moreover, the new CAFC is 

now the exclusive forum for appeals from the Merit Systems 

Protection Board.  The CAFC also hears all appeals involving non- 

tort money claims against the United States, as well as the 

appeal of many trade and customs cases. 
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Since the Act became effective, on October 1, 1982, the 

caseload in the Claims Court has increased by almost 40 

percent.  By 1985, CAFC litigation will involve a new workload 

of 1,795 cases involving monetary claims against the U.S. 

Because the CAFC, like the Claims Court, is centralized in 

Washington, D.C., our attorneys must personally handle all 

litigation in the new court.  It would not be cost-effective for 

the U.S. Attorneys to travel outside their assigned districts to 

handle such cases.  Therefore, an increase in personnel 

resources is necessary for the Division to handle this new 

caseload.  We are seeking for the Commercial Branch an increase 

of 40 positions and about $2 million in related funds. 

The second largest request for staffing increases is for 

our Torts Branch.  Because of an expansion in governmental tort 

liability, this branch is now experiencing an accelerated growth 

in all litigative areas.  The rise in litigation is further 

marked by litigation that is exceedingly complex and technical 

in nature.  The requested attorneys will help deal with the 

increase in "toxic tort" litigation against the government, as 

well as the more traditional areas of tort law such as Blvens, 

aviation, admiralty, personal injury, and employer's 
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liability. At the end of FY 1982, claima for "toxic torts", 

other than asbestos, were about $2 billion.  Figures reveal that 

over the next ten years, "toxic tort" litigation claims, not 

including asbestos, are conservatively projected to increase to 

$200 billion. 

Asbestos litigation is on the brink of becoming the 

largest, single case type in legal history.  At the end of 1983, 

the Torts Branch was defending over 1,700 asbestos cases.  By 

1985, the caseload is projected to reach almost 10,000 cases 

involving claims of approximately $42 billion.  This litigation 

is also very complex and technical in nature and requires a high 

level of expertise to defend properly. 

Given the unprecedented growth in tort litigation and the 

amount of dollars at issue, the Civil Division's request is 

modest.  We are seeking for the Torts Branch an increase of 23 

positions and approximately $1.4 Dilllon in related funds. 

Finally, we are seeking a staffing increase for our Appel- 

late Staff.  It is inevitable that the increasing volume of . 

general civil cases being handled by the Department expands 

the caseload of the Appellate Staff.  Because of the increase in 

immigration litigation, the Office of Immigration Litigation 

will continue to generate unusually high levels of appellate 
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litigation.  The Appellate Staff's Supreme Court cases and their 

Court of Appeals cases, are projected to be higher by 32 percent 

and 19 percent, respectively, in 1985 than in 1983.  The 

personnel increases we are seeking will enable our Appellate 

Staff to maintain its high level of achievement in protecting 

the Government's interest at all levels of appeal.  In order to 

maintain these objectives in 1985, we are seeking for the 

Appellate Staff an increase of 4 positions and $246,000 in 

related expenses. 

The second critical element of our requested program 

increase is for $1.2 million for automated litigation support 

services.  The Division has embarked on a major effort to 

implement a comprehensive program to aid our attorneys in 

acquiring, storing, retrieving and analyzing massive volumes of 

documentary evidence relating to the cases they are 

litigating.  Although the services available to our attorneys 

vary, the focus of litigation support is on the use of 

micrographics, automated data bases, and communication networks 

to enhance attorney litigation information management capabil- 

ities.  Such support Is demanded by the increasing complexities 

of our litigation.  We must continue to broaden our use of the 

invaluable resource of automated litigation support. 

The requested Increase for litigation support will permit 

the Commercial Branch to take advantage and make use of all the 

32-2»7 0-84- 
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automated data bases established by the Division.  More 

specifically, the increase will allow the Conunercial Branch to 

secure these services for at least 53 major cases ranging from 

corporate/commercial debt recovery and intellectual property to 

civil fraud and employment-related claims.  A special repository 

will also be established for the voluminous evidentiary 

documents collectively involved in the corporate/commercial debt 

recovery progreun.  This central repository will make possible 

the simultaneous use of evidence by our attorneys working at 

numerous locations, will greatly reduce the amount of time and 

the costs needed to respond to discovery requests, and will 

eliminate duplication of storage and copying requirements. 

The third element of our requested program Increase is 

$394,000 for private counsel involving the so-called Blvens 

actions.  Suits against present and former Federal employees for 

money damages as a result of official governmental conduct con- 

tinue to be filed at an alarming rate.  At the close of 1983, 

the total number of pending Blvens suits was 1,079.  By 1985, 

Blvens actions are projected to Increase to 1,687 -- an 

estimated Increase of 56 percent over the 1983 level.  The Civil 

Division Is responsible for authorizing and effecting representa- 

tion in the majority of these cases.  Real and potential 

conflicts arise sunong defendants and, sometimes, between 
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defendants and the United States and the representation by 

private attorneys is necessary.  The United States Court of 

Appeals for the D.C. Circuit recently held that courts are 

entitled to review any decision by the government not to provide 

counsel to Individual defendants.  Falkowski v. EEOC, No. 82- 

1446 (decided Oct. 14, 1983).  This decision may cause the 

Division to have to employ private counsel in more cases.  The 

increased funding requested to employ private counsel for 

individual defendants would do much to alleviate these problems 

by permitting greater flexibility in resorting to private 

attorneys when real or potential conflicts threaten.  Moreover, . 

this increase will permit the Division to respond more effec- 

tively to the critical problem of Government officials being 

personally sued. 

The Division still supports enactment of proposed amend- 

ments to the Federal Tort Claims Act, which would waive sove- 

reign immunity for constitutional violations and make suit under 

the Act the exclusive remedy for citizens injured by the actions 

of Federal officials.  The goal of all involved in this legis- 

lative endeavor is to provide a viable, financially responsible 

defendant -- the United States -- so that those citizens who 

were injured could recover.  In addition, suit against the 

United States would be an exclusive remedy, thereby protecting 

Federal employees from the burdens of litigation and the fear of 
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adverse judgments.  We continue to believe, however, that such 

legislation should include the qualified immunity defense, 

giving the government the opportunity to argue the 

reasonableness of the agent's conduct. 

As for the budgetary impact of such legislation, the substi- 

tution of the United States for Federal officials sued in their 

individual capacities would terminate the Department's need to 

employ private counsel to represent Individual defendants in 

cases where Departmental representation would Involve an actual 

or apparent conflict of interest.  Enactment of such legisla- 

tion, while reducing the Federal representation costs for 

private counsel, would, at the seune time, increase the workload 

of Division attorneys who would assume responsibility for the 

current private counsel burden. 

Amending the Federal Tort Claims Act, as I just 

described,is a high priority of the Civil Division.  However, 

until the passage of such amendments, the Division will require 

the necessary funds to employ private counsel in Bivens actions 

when real or potential conflicts of Interest arise. 

Finally, program Increases are being sought for reporter 

services, transcripts and consultation fees for both the Com- 

mercial and Torts Branches.  These increases involve $350,000 
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for reporter services and transcripts and $178,000 for liti- 

gation consultants.  The request for these services is needed to 

meet the previously noted growth in cases, claimants and 

witnesses to be deposed, as well as the enhanced complexity of 

the issues being litigated. 

The Civil Division's budget request, as I have just out- 

lined for the Subcommittee, was developed in the context of a 

long-range strategy to enable the Division to litigate effec- 

tively and accomplish its major objective despite its rapidly 

increasing caseload. This funding increase will enable the 

Division to continue to provide effective representation to ita 

client agencies and to protect the Federal Treasury. 

In addition to our FY 1985 request, I would like now to 

discuss some of the critical legal issues we face today, and 

which are the subject of a FY 1984 budget supplemental currently 

pending in .Congress. 

The first issue concerns the problems faced by the 

Washington Public Power Supply System (WPPSS).  On July 22, 

1983, WPPSS announced it could not pay back $2.25 billion in 

bonds it issued to finance the construction of two nuclear power 

plants in the Pacific Northwest.  Already over 70 lawsuits have 

been filed in state and Federal court*.  The Civil Division la 
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involved in the litigation primarily on behalf of the Bonneville 

Power Administration (BPA).  For the most part, the litigation 

is being brought by bondholders and the public utilities that 

are participants in WPPSS projects in an effort to relieve 

themselves of some, or all, of their fiscal liability.  Lawsuits 

arising from the WPPSS controversy are expected to stretch out 

over the foreseeable future.  The potential liability of the 

United States Government ranges from $7 billion to $28 billion. 

The WPPSS default has presented the Civil Division with an 

almost unprecedented challenge.  This litigation is character- 

ized by complex and fact-intensive issues involving many 

parties, many districts, and millions of pages of documentary 

evidence.  The legal issues in the litigation will not be 

resolved quickly.  To meet this challenge, a 1984 supplemental 

request was included in the President's budget.  This 

supplemental request seeks 33 additional full-time positions and 

$6.7 million.  The supplemental funding will provide the 

Division with the necessary resources to protect the United 

States' interest in the WPPSS bond default litigation. 

Moreover, part of these resources will be used to estziblish a 

temporary field office in Portland, Oregon.  Formal notice of 

our intent to establish this office was sent to Chairman Rodino 

on January 17, 1984. 
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The second issue which I would like to discuss concerns the 

Division's continuing responsibilty for immigration 

litigation.  Last year Assistant Attorney General J. Paul 

McGrath appeared before this Subcommittee to testify about our 

newly acquired responsibility for protecting the United States 

in Federal civil litigation challenging the Government's 

programs, policies and initiatives under the immigration and 

naturalization laws.  As you are aware, it is one of this 

Administration's high priorities to better control illegal 

immigration, and the Division in 1983 assiuned this additional 

duty.  The Division subsequently responded by establishing the 

Office of Immigration Litigation to consolidate the civil 

immigration litigation responsibilities into one centralized and 

specialized component within the Department.  Our objective in 

enforcing the Government's immigration and naturalization laws 

has been to conduct promptly and efficiently the relatively 

large amount of litigation ranging from the routine to the 

moderately complex and to maintain the capacity to respond to 

major litigation with experienced litigators. 

In order to achieve this objective, resources were secured 

through various components of the Department that handled Immi- 

gration issues.  Congress approved the reprogreunmlng of 16 

positions and related funding.  In addition, the Immigration and 

Naturalization Service (I&MS) provided funding for 14 positions 
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and allowed 4 of Its own trial attorneys to participate en a 

revolving detail to the office.  In 1984, however, the positions 

will be funded directly.  The immigration caseload has expanded 

beyond our initial expectations. The largest growth has been in 

the area of habeas corpus and deportation review petitions where 

the office is receiving over 500 such petitions a year. Based 

on the history of such petitions before establishment of the 

office, we had expected to receive only 225 per year.  Included 

in these review petitions are political asylum cases which 

require a greater amount of attorney time because of the 

sensitive foreign policy issues involved. Therefore, in order 

for the Division to continue its efforts to enforce the 

immigration and naturalization laws, a supplemental 

appropriation to provide 1984 funding for the 14 positions was 

included in the President's budget.  The approval of such 

funding will enable the Division to maintain its centralized 

control over the litigation and personally handle many of the 

cases.  It will also permit us to continue to develop a cadre of 

attorneys with specialized knowledge and skills in handling this 

type of litigation. 

The third issue I would like to discuss concerns the U.S. 

Supreme Court's recent ruling in United States v. Sells 

Engineering, Inc.,   U.S.  , 103 S. Ct. 3133 (1983), 

where the Supreme Court held that Justice Department Civil 
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Division attorneys cannot obtain automatic disclosure of grand 

jury materials for use in civil suits.  Naturally, the restric- 

tions on acquiring grand jury transcripts in civil cases will 

have an adverse budgetary impact on the litigation conducted by 

the Division's Commercial Branch.  For example, we will be 

forced to entirely duplicate a three-year investigation of 

thousands of fictitious bids for oil leases involving hundreds 

of leasehold and royalty interests; a $2.7 million Anti-Kickback 

Act investigation lasting two years to trace illicit corporate 

payments through bank accounts in Switzerland and other 

countries; a $5 million contract fraud investigation which 

lasted 2 to 3 years and in which the documents are so voluminous 

that an aircraft hangar was required for storage; a $2 to $2.5 

million fraud involving hundreds of Housing and Urban Develop- 

ment-insured mortgages and several corporate shells; and an 

investigation concerning bribery of officials of an oil company 

owned by a foreign government. 

As a result, a supplemental appropriation to provide 1984 

funding for $314,000 to meet additional costs incurred due to 

the lack of access to grand jury material has also been included 

in the President's budget. 

Finally, I would like to review two areas of our activity 

which do not directly relate to our budget request. 



The first involves our recent case under the National 

Transportation Safety Act.  On August 2,   1983, we filed suit 

against General Motors Corporation under the National Traffic 

and Motor Vehicle Safety Act, seeking the recall of 1.1 million 

automobiles, known as "X" cars, and the imposition of $4,027,000 

in civil penalties.  We allege that General Motors began 

production of the "X" car in 1979 even though it was fully aware 

that the brake system was defective and that during the course 

of NHTSA's investigation of the defect. General Motors inten- 

tionally made numerous false statements in an effort to cover up 

the extent of the defect.  This case is being handled in our 

Federal Programs Branch. 

The final area I would like to report on concerns the 

current status of the Civil Division's debt collection acti- 

vities.  As you are aware, the Administration and the Attorney 

General have assigned great importance to the task of collecting 

debts owed to the United States as a result of defaulted loans, 

settlements or judgments, and other court Imposed obligations. 

The Attorney General has given this office the lead role for the 

Department of Justice on all collection matters. 

In responding to this role, the Department has implemented 

a debt collection plan which establishes the goals, accomplish- 



ments, and priorities for the Department's debt collection acti- 

vities.  This plan, which originated in 1982, is revised on a 

yearly basis.  As part of the plan, the Department created a 

Debt Collection Team to coordinate and consolidate debt collec- 

tion activities, with the goal of eradicating outstanding 

liabilities owed to the Government.  Among the team's current 

goals are centralizing all Department debt collection policies 

into one reference manual, replacing the divergent docket and 

reporting systems used by the 94 U.S. Attorneys' Offices with 

one management information system, and preparing for the 

establishment of a direct deposit or lock box system which will 

expedite the flow of collections to the Treasury by weeks. 

Through these efforts, the total amount of cash collected in 

1982 was $200 million.  In 1983, we doubled this amount by 

collecting over $477 million. 

Mr. Chairman, I would be happy to answer any questions or 

respond to any comments you or the members of the Subcommittee 

may have. 
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Mr. HALL. Thank you very much, Mr. Willard, for a very thor- 
ough statement. 

I would like to ask you one or two questions. 
For 1985, you are seeking a budget of $71 million and 852 perma- 

nent positions. Included in this request are progreim increases of $5 
million and 67 permanent positions. Then throughout your state- 
ment you set out where those p)ermanent positions will be. 

Now, with 852 permanent positions, could you tell me how much 
money was spent in the last fiscal year for private attorneys? Is 
that anywhere in this chart that you gave to me? 

Mr. WILLARD. No, Mr. Chairman, it isn't, but I can provide you 
with that exact number. 

The fiscal year 1984 budget request for private counsel totalled a 
little under $500,000.1 have the exact number here somewhere. 

Mr. HALL. For 1984? 
Mr. WILLARD. Yes, Mr. Chairman. We have asked for an increase 

of $394,000 for fiscal year 1985. So that is almost doubling. The 
base amount for fiscal year 1984, Mr. Chairman, was $493,000. 

Mr. HALL. So you are asking for approximately $800,000 for pri- 
vate attorneys in fiscal year 1985? 

Mr. WILLARD. Yes, Mr. Chairman, that is correct. 
Mr. HALL. Where will the additional money be spent and in what 

area will it call for you to spend that much more money for private 
attorneys? 

Mr. WILLARD. This is in Bivens litigation, Mr. Chairman. These 
are lawsuits against Government officials who are sued for acts 
that they committed in the course of their duties. 

We are required to retain private counsel in many of these cases 
because of conflicts of interest that may be presented. It has always 
been a touchy ethical problem for Justice Department lawyers to 
represent individuals who are sued in their individual capacity. 
These individuals include law enforcement agents as well as the 
entire range of Government officials who are sued in Bivens-type 
cases. 

The growth in the number of those cases has been staggering. Al- 
though judgments are very rarely entered in the cases, it seems 
that plaintiffs find it convenient to throw in an individual count in 
a complaint when they are unhappy about something that the Gov- 
ernment has done. Frequently these cases involve conflicts because 
a number of individuals will be sued. 

Mr. HALL. HOW are those private attorneys arrived at? And, 
second, are they usually situated here in the Washington, D.C. 
area? 

Mr. WILLARD. It depends, Mr. Chairman. They are spread around 
the country depending on where the litigation is. Now, we do not, 
as the Justice Department, decide which private counsel is re- 
tained. That decision is made by the individual and we provide re- 
imbursement. Now, our reimbursement is at a much lower rate 
than the going rate for most lawyers in most communities. I send 
out a letter every time we retain private counsel and tell them that 
we are in effect asking them to do it in part as a public service 
because we cannot afford to compensate them at the same rate £is 
many of them would charge. 
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Mr. HALL. DO you compensate private attorneys on an hourly 
basis? 

Mr. WiLLARD. Our cap is $75, I believe. I don't have the exact 
numbers as to what our rates are but I can certainly provide that 
for the record. 

Mr. HALL. People behind you are nodding their heads as though 
that is the  

Mr. WILLARD. Seventy-five dollars is the cap, that is the maxi- 
mum. 

Mr. HALL. DO you have difficulty getting competent attorneys at 
that rate? 

Mr. WILLARD. We have generally been able to retain counsel in 
these cases. As I mentioned, we ask them to do it in part as a 
matter of public service because the individuals are representing 
our public servants. Federal employees who have been in most 
cases simply doing their job £md have gotten someone mad at them 
and have been sued in the process. 

Mr. HALL. On page 122 of the briefing materials, you state that 
the Ck)mmerci£il Litigation Branch has experienced almost a 40-per- 
cent increase in claims court and the court of appeals for Federal 
circuit cases. 

Can you describe the nature of the cases responsible for that 
sharp increase? 

Mr. WILLARD. Yes, Mr. Chairman. Part of the Federal Courts Im- 
provements Act established the court of appeals for the Federsd cir- 
cuit. Certain kinds of cases that were previously litigated in other 
courts were centralized in the claims court and the court of appeals 
for the Federal circuit. 

For example, judicial review of decisions of the Merit Systems 
Protection Board in Government employee cases were previously 
scattered in the various circuits and are now centralized in the 
court of appeals for the Federal circuit. 

In addition, patent litigation, which was previously appealed to 
the various circuit courts is now concentrated in the court of ap- 
peals for the Federal circuit. 

So as a result of these court reform measures, we have had cases 
placed in this court in Washington which would previously be liti- 
gated around the country in other courts. 

Mr. HALL. Going back to this private attorney thing again—I am 
looking at psige 9 of your brief—you mention, "The U.S. Court of 
Appeals of D.C. Circuit recently held that the courts are entitled to 
review any decision by the Government not to provide counsel to 
individual defendants,' citing the case. 

"This decision may cause the Division to have to employ private 
counsel in more cases." 

Has it been a policy of the Government up to the time of this 
Falkowski case not to provide counsel for individual defendants? 

Mr. WILLARD. Mr. Chairman, we receive many requests for repre- 
sentation. We approve some and we turn many down. Our criterion 
for determining whether to provide representation is whether it is 
in the interests of the United States overall. We look at a number 
of factors such as whether the employee was acting within the 
scope of his or her employment. 
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If a Government employee goes off and does something totally 
unauthorized and totally unrelated to official responsibilities, then 
we don't think the Government has a responsibility to provide rep- 
resentation in those cases. And sometimes it involves close ques- 
tions of judgment as to whether a particular allegation involves 
something within the scope of official duties. 

What this Falkowski decision means is that now the courts are 
going to be second-guessing us. When we turn people down for rep- 
resentation, which we do frequently, they can now go to court and 
sue us. And if they win, they caxi make us pay for their representa- 
tion. 

Mr. HALL. DO you make any kind of record when you refuse to 
allow private counsel? 

Mr. WiLLARD. Yes. 
Mr. HALL. HOW do you handle that? I mean, what kind of a 

record does the appellate court have to make that determination 
other than looking at the record, the file of that case? 

Mr. WiLLARD. Up until now we have not really followed a proce- 
dure, an adjudicative type of procedure. Our policy when we re- 
ceive a request for representation, has been to ask for the views of 
the agency at issue, and to submit the matter to a representation 
committee within the Civil Division. This is composed of attorneys 
from various components of the Division who have dealt with these 
issues in the past. It is chaired by Deputy Assistant Attorney Gten- 
eral Wayne Vance who is in chaise of our torts area, including our 
Bivens litigation. 

That committee considers the request and, in light of the facts, 
submits a recommendation to me. I make a flnsd decision as to 
whether or not to provide representation and send a letter stating 
the decision to the individual who requested the representation. 

At the same time, we consider the question of whether the repre- 
sentation will be by a Department of Justice attorney directly or 
whether, for various reasons, it is necessary for us to authorize the 
retention of private counsel. 

Mr. HALL. My point is, what does the appellate court have, as far 
as a record is concerned, to make the determination that you 
should or should not have allowed private counsel? 

Mr. WiLLARD. Mr. Chairman, I don't think they have that kind of 
a record available. 

Mr. HALL. HOW did they make the determination in this Fal- 
kowski case? 

Mr. WiLLARD. Well, essentially it involves a de novo proceeding 
in the courts. It is not a record review by the court of appeals. It 
was an action brought in district court. "The plaintiff made allega- 
tions about why he thought he was entitled to Government repre- 
sentation. We had to respond to those and the court ruled against 
us. 

I think the Falkowski decision is a very bad decision. I think it 
intrudes the courts into an area which is essentially discretionary 
and which is difficult to litigate. I mean, you are involved in not 
only litigating the case itself but also litigating whether or not you 
should have defended the case. 

Mr. HALL. Are you appealing that case? 
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Mr. WiLLARD. It was a decision by the court of appeals. I don't 
think a decision has been made on whether we will seek cert but I 
doubt that we would in that case. 

Mr. SHATTUCK. Mr. Willard, if I might interrupt and supplement 
Mr. Hall's question. 

Was this proceeding initiated in the district court in connection 
with a trial that involved this individual or was it an independent 
appeal on the basis of a decision that was in fact a Federal agency 
decision that was subject to appeal under the Administrative Pro- 
cedures Act? 

Mr. WILLARD. I believe that it was initiated in district court by 
the individual and was not an eigency appeal of the kind that we 
frequently have in the courts of appeeds. So it was a district court 
decision upheld by the court of appeals and was based on the 
record made in the district court as opposed to review of an admin- 
istrative record which was presented to the court of appeals. 

Mr. HALL. DO you believe that the change in the standard of judi- 
cial review that is contained in the regulatory reform bill, the 
Bumpers amendment, would have a significant impact on the 
manner in which the Division handles challenges to agency deci- 
sions? 

Mr. WILLARD. Yes, Mr. Chairman, I believe it would. 
Mr. HALL. Substantially? 
Mr. WILLARD. It is hard to say, Mr. Chairman, because a lot of 

the impact will depend on how the courts interpret this provision if 
it is enacted. The provision, of course, as you know, Mr. Chairman, 
has been through many revisions and clarifications. The legislative 
history alone, if it is enacted, is likely to be extremely complex. 

The concern I have is that I don't think the courts are presently 
too deferential to Government decisionmaking. If anything, it is 
the opposite. I believe we have a problem of judicial activism in 
which many judges think that they are free to second-guess the de- 
cisions of Government agencies and substitute their own judgment 
for what has been decided by officials within the executive branch. 

As a consequence, it seems to me that the proposed change in the 
standard of judicial review goes exactly in the wrong direction. It 
would, I think, exacerbate what is already a problem of excessive 
judicial activism. 

Mr. HALL. Thank you. Thank you very much for your response. 
I now yield to the gentleman from Florida, Mr. McCollum. 
Mr. McCoLLUM. Thank you, Mr. Chairman. I have several ques- 

tions in a couple of different areas. 
One of them, I have had interest in immigration and I notice 

that you had covered that in your comments about the need for ad- 
ditional attorneys. 

One of the questions I have relates technically to the request. 
You indicate that the President's supplemental appropriations re- 
quest in his budget is for 14 positions. I am a little confused be- 
cause you referred earlier in your written testimony to 14 positions 
that the INS had provided funding for. You also referred to repro- 
graming of 16 positions in related funding that we had provided 
earlier. 



77 

Are the 14 positions the President has provided for requested in 
his budget the INS positions that you are now assuming, is that 
what we are talking about? 

Mr. WiLLARD. That is correct, Mr. McCoUum. It is not a real pro- 
gram increase. These are positions that are already there. It is just 
a shift so that instead of funding them through INS they will now 
be directly funded through the Civil Division budget. 

Mr. McCoLLUM. Is there any real program increase in this area 
that you are asking for? 

Mr. WiLLARD. There is not in our fiscal year 1985 budget submis- 
sion. 

Mr. McCoLLUM. That is what I mean. 
You would also still maintain the 16 positions that you already 

had that have been reprogramed previously, right? 
Mr. WuiARD. That is correct. 
Mr. McCoLLUM. So there would be a total of 30 positions—16 and 

14? 
Mr. WiLLARD. That sounds right to me. 
Mr. McCoLLUM. OK. 
Mr. WiLLARD. There may be a few others that we have had. 
Mr. McCoLLUM. Are these attorneys out in the field, working out 

of the Washington office, where are these 30 people? 
Mr. WiLLARD. These attorneys are in Washington. If I could I 

would like to take a minute to explain how that system works. It is 
similar to the way a lot of our other litigation is handled. 

These attorneys don't do all the immigration litigation. Most of it 
is done by assistant U.S. attorneys in the U.S. attorney offices 
around the country in places where the litigation is actually pend- 
ing. 

The centralized office, though, does directly handle sensitive, 
precedent-making cases in the immigration area that require heavy 
policy input from the main office. 

In addition, they supervise or monitor or cooperate in handling a 
number of other cases where the primary responsibility rests with 
the assistant U.S. attorney. 

Then, finally, they coordinate work on appeals in the court of ap- 
peals. And they do a substantial amount of appellate work within 
that office, as does our appellate staff. 

So it is in a way the tip of the iceberg as to the Justice Depart- 
ment effort in immigration litigation. But it is the first time that 
we have had really this kind of high level focused emphasis on im- 
migration litigation. It has enabled us to take a lot more aggressive 
posture in these cases. 

We are beginning to have better results. That is, we are begin- 
ning to win more cases and produce better judicial precedence. We 
won a couple of Supreme Court cases just a couple of weeks ago in 
the immigration area. That, I think, is going to help reverse a 
trend which for many years showed the courts increasingly encum- 
bering the administrative process in immigration with new reme- 
dies and new rights and new procedures, all of which threaten to 
break the whole system down. 

Mr. McCoLLUM. That is encouraging. Anything like that you tell 
us is encouraging. We are pleased to hear it. 
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You have indicated there are, however, about 500 petitions of 
habeas corpus and deportation review petitions as opposed to 225, 
almost double—a little more than double—of what you had antici- 
pated. 

Is this based on basically a year, the last year, or is this—that is 
the doubling it within the year of what you had anticipated? 

Mr. WiLLAKD. That is correct. Now, of course, when we set up the 
immigration office initially we weren't sure exactly what we would 
find, because it drew together functions that had been sort of scat- 
tered around or were previously found nowhere within the Depart- 
ment. So, to some extent we were shooting in the dark and it turns 
out that there is a lot more to be done there than we thought. 

Mr. McCJoLLUM. Are these 500 cases, the cases that these 30 law- 
yers, the newly assigned situation up here, newly developed pro- 
gram, are directly involved with in some form or fashion? Or are 
they the total number of cases that are now pending in that area 
including the cases the assistant U.S. attorneys have that may not 
necessarily be involving time of the 30 attorneys up here? 

Mr. WiLLARD. I think it varies from case to case. I don't have the 
breakdown of how they allocate their time. 

Mr. McCoLLUM. I just wondered if there were 3,000 cases pend- 
ing or 5,000 cases, or something like that down there in the field 
and this was just a figure for those that were up here, or if this is a 
nationwide total figure of cases involving petitions for habeas 
corpus and deportation, and so on—if this was the total number of 
500 in the country in all aspects, or all phases. 

Mr. WiLLARD. I am not sure how those figures are derived. I 
would be happy to provide for the record. 

Mr. McCkjLLUM. If you would provide it for the committee—I un- 
derstand that you wouldn't know the answer to every question. I 
am just very curious about that. 

[The information to be furnished follows:] 
U.S. DEPARTMENT OF JUSTICE, 

CIVIL DIVISION, 
Washington, D.C.. March 7, 1984- 

Hon. SAM HALL, 
Chairman, Subcommittee on Administrative Law and Governmental Relations, 

House Judiciary Committee, House of Representatives, Washington, D.C. 
DEAB MR. CHAIRMAN: At our recent authorization hearing, we were asked by Rep. 

McColIum how many of the more them 500 habeas corpus and deportation review 
petitions filed in the last year were handled in Washington and how many were 
handled in the U.S. Attorneys' Offices. 

The estimate was for petitions handled both in Washington and in the U.S. Attor- 
neys' Offices. In FY 1983, we received 109 habeas corpus petitions, of which 13, or 
12%, were personally handled by Civil Division attorneys; the remainder were han- 
dled by the U.S. Attorneys' Offices, some under the supervision or with the counsel 
of lawyers from the Civil Division's OfTice of Immigration Litigation. We received 
463 deportation review petitions in FY 1983, of which 292, or 63%, were personally 
handled by attorneys from the Civil Division in Washington. 

I trust this information will prove helpful. 
Sincerely, 

RICHARD K. WILLARD, 
Acting Assistant Attorney General 
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Question. Are the 500 or more habeas and deportation review petitions you esti- 
mated being handled out of the Washii^iton office or does this reflect a nationwide 
figure? 

Answer. The habeas and deportation review petitions are nationwide figures. In 
FY 1983, the Branch received 109 habeas actions of which 13 actions or 12% were 
personaUy handled out of the Washington office. The mtgority are processed by U.S. 
Attorneys except for those that have precedential importance such as (1) first 
habeas actions in the Haitian exclusion case and (2) most political asylum reviews. 
The branch also received 463 deportation review petitions in FY 1983, of which 292 
petitions or 63% were personally handled out of the Washington office. The remain- 
der are processed by the Second Circuit, and the Central District of California. 

In a supervisory capacity the office advises on the uniformity in immigration law 
and provides manpower to U.S. Attorneys. For example, in Ortega v. Rowe; the 
Washington office sent an attorney in a supervisory capacity for three weeks to the 
Northern District of Texas, in an action challenging I&NS' utilization of detention 
facilities of local law enforcement agencies. 

Mr. McCoLLUM. I want to ask you another question unrelated to 
the immigration issue. 

I used to be a military lawyer in the Navy and I remember one 
of the problems we used to always have was the fact that U.S. at- 
torneys around the country were swamped with efforts to do things 
like you have described here in so many facets—I am sure you stUl 
are. 

One of the areas that was always reluctantly handled but done 
somewhat with benign neglect was the Medical Care Recovery Act 
effort. 

It seemed to me from that and some of the other areas that we 
did not have sufficient resources or manpower in the U.S. attor- 
neys area and your Civil Division area up here, for that matter, to 
effectively defend the cases brought against us such as you have 
described, with WPPSS and everything else, and still be able to go 
out and collect moneys. 

You have referred to the concern over debt collection. I am con- 
cerned about that. We had a little debate on that before the end of 
the last session. But I am equally concerned about the efforts to re- 
cover moneys. 

Are we still shorthanded in that area? You have asked for cer- 
tain increases here but I don't see an5^hing specifically related of 
this matter? Are U.S. attorneys still putting such things as medical 
care recovery efforts on the back burners and letting civilian attor- 
neys sort of piggyback where they can? And unless the claim is 
enormous or something unusual, they aren't touching it? Can you 
tell me anything about it, let me ask you that? 

Mr. WiLLARD. I can give you some statistics on how recoveries 
under that act have increased. In 1963, the first year that the act 
was in effect, recoveries were $259,000. Collections have increased 
steadily since then. In calendar year 1981, which is the last year I 
have figures for, a total of over $22 million was recovered. So that 
you can see that the amount recovered has gone up considerably 
since the early sixties. 

The problem you raise is a real one. That is, if I am a lawyer, 
whether in the Civil Division or out in the U.S. attomejra offices, 
and people are suing me—and I am having to file answers and 
defend lawsuits, I may be so busy doing that that I don't have time 
to go out and initiate lawsuits. 
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That is something we have tried to pay more attention to, not 
only the debt collection act area but also in medical care recovery. 

We also have been working with this committee, as you know, 
for amendments to that act, which would improve our ability to re- 
cover in no-fault jurisdictions. And I understand that the chairman 
has indicated an interest in having hearings on that in the near 
future, and we certainly appreciate the committee's interest. 

I want to assure you that we are going to do the best we can in 
recovering under the act and to take advantage of the amend- 
ments—if we are able to get them enacted—to try to improve our 
record there. 

Mr. McCoLLUM. I haven't discussed it with the chairman specifi- 
cally on this subject but I know he and I are generally in agree- 
ment about trjring to see the Government collect more money back 
in. And this is just an area that I personally wish to reemphasize 
concern over. And while I don't want to see us lose money either, I 
want you to defend all those cases. 

It is nice to see the emphasis shifting and hopefully you will 
point out to us where we could be of assistance. I mean, if it was a 
question of three more attorneys there and could go out and collect 
a lot more money, why, I think we would be happy to provide that 
to you if it would more than pay for their salaries, which they 
probably do in that area. 

It is just difficult for me sitting here, and I know from past expe- 
rience—and talking with assistant U.S. attorneys over the years 
that they do have difficulty you described in spending the time nec- 
essary to, as you say, initiate lawsuits in the areas like medical 
care recovery or debt collection. 

So, unless you emphasize it to them and then holler at us when 
they holler at you and say they don't have enough time, why, it 
doesn't happen. 

Thank you, Mr. Chairman, I yield back. 
Mr. HALL. Thank you, Mr. Willard. We appreciate your testimo- 

ny. 
One final question. If we pass this debt collection act which we 

have discussed, as amended, will that necessitate you coming back 
to ask for more personnel? 

Mr. WILLARD. I have not studied the matter to know whether it 
would or not. I would be pleased to provide that information per- 
haps when we have hearings, as I understand the committee is in- 
terested in having hearings on our proposal—we would be ready 
then to provide a budget impact analysis of that. 

Mr. HALL. Thank you very much, Mr. Willard. 
Our next witness will be Mr. David Refers. 

TESTIMONY OF DAVID H. ROGERS, GENERAL COUNSEL. FOREIGN 
CLAIMS SETTLEMENT COMMISSION OF THE UNITED STATES 
Mr. ROGERS. Thank you, Mr. Chairman. 
I have prepared and submitted a brief statement about the Com- 

mission and I would like to have it made a part of the record, if the 
chairman is agreeable. 

Mr. HALL. Without objection, your statement will be made a part 
of the record. 



81 

Mr. ROGERS. With that, I will be very brief. 
As the chairman knows, the Foreign Claims Settlement Commis- 

sion is a very sm£ill agency and our authorization is a very small 
part of the Justice authorization. 

The Commission is presently involved in two programs which 
have been authorized: One, adjudicating claims against Czechoslo- 
vakia; and the other claims against Vietnam. 

The program to adjudicate claims against Czechosloveikia finishes 
during fiscal year 1985. However, we are doing these programs in 
effect in tandem and I have put all the staff effort onto the Czecho- 
slovakia program for several reasons—because it had an earlier 
deadline and because there is money available. As soon as we can 
complete our task, money can be distributed. 

The Vietnam program doesn't technically wind up until Febru- 
ary of 1986. And there is no money to pay those awards. 

So, we made the decision that we would put all the staffs efforts 
on the Czech program until that was completed and then we would 
turn all our efforts on the Vietnam program and wind that one up. 

We do have a few claims that come in under the Prisoner of War 
Claims Act provision but not enough to even call that really a pro- 
gram that the Commission is being involved in. 

In addition to the programs we are actively involved in, of 
course, the Commission gets many, many requests either concern- 
ing the past programs that the Commission has completed or gen- 
erally requests, either from Congress or individuals, or attorneys 
about the international law of claims or proposed programs. 

Really, I don't feel that I should take the committee's time any 
further. I am more than happy to answer any questions that any 
members of the committee may have. 

[The statement of Mr. Rogers and the justification of the Foreign 
Claims Settlement Commission follow:] 
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U.S. Department of Justice 

Foreign Claims Settlement Commission 
of tlie United States 

MuMuro".DC 20sn 

SUMMARY OF TESTIMONY ON BEHALF OF THE 
FOREIGN CLAIMS SETTLEMENT COMMISSION 

BEFORE THE SUBCOMMITTEE ON ADMINISTRATIVE LAW 
AND GOVERNMENT RELATIONS OF THE HOUSE COMMITTEE 

ON THE JUDICIARY 

The Foreign Claims Settlement Commission is a small separate 
agency within the Department of Justice. The Commission acts as 
a quasi judicial body to determine the validity and amounts of 
claims by United States nationals against specific foreign 
goverrunents, as authorized by statute. 

The Commission is presently engaged in the investigation and 
determination of 1,617 claims against Czechoslovakia which 
program will be completed during fiscal year 198S. During the 
remainder of that fiscal year, the Commission will be engaged in 
determining some 533 claims, asserting losses in excess of 
one-half billion dollars against the Socialist Republic of 
Vietnam. 

In addition, the Commission will continue its function of 
advising the Congress and Executive agencies concerning past and 
potential claims programs. 

Host, if not all, of the funds appropriated for the adminis- 
trative expenses of the Commission are ultimately recouped by the 
United States Treasury from a percentage of claims funds obtained 
for the payment of Commission awards. 

For fiscal year 198S, the Commission seel(S authorization to 
allow it to operate at its present level of activity, increased 
only to the extent that uncontrollable expenses will increase. 
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STATEMENT OF DAVID H. ROGERS, GENERAL COUNSEL 
OF THE FOREIGN CLAIMS SETTLEMENT COMMISSION 
BEFORE THE SUBCOMMITTEE ON ADMINISTRATIVE LAW 

AND GOVERNMENT RELATIONS OF THE HOUSE 
COMMITTEE ON THE JUDICIARY 

The foreign Claims Settlement Commission is a small quasi 

judicial federal agency which has been authorized over the years 

by specific legislation to determine claims of United States 

nationals for losses of property in specific foreign countries. 

The present Commission was created on July 1, 1954 by Reorgani- 

zation Plan No. 1 of 1954 and operated as a separate Executive 

agency until October 1, 1980 when the Commission was transferred 

by Public Law 96-209 as a separate agency within the Department 

of Justice. 

The Commission consists of a Chairman, who serves on a full 

time basis, and two Commissioners, who serve on a part time 

basis, as their services are needed. The Commissioners are 

assisted by a staff, presently numbering 12, which consists of 

attorneys, secretaries and administrative personnel. 

Unfortunately, In early September, the then incumbent 

Chairman, the Honorable J. Raymond Bell, died following an 

extended illness.  As of this time, a successor has not been 
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appointed. Although the loss of Chairman Bell has been sorely 

felt by the Commission and its staff, the work of the Commission 

has continued apace and its schedules for timely completion of 

its programs are being met. This in large part has been due to 

the dedicated effort and cooperation of the Commission's two part 

time Commissioners, the Honorable Frank H. Conway of Massachu- 

setts and the Honorable Joseph H. Brown of Nevada. 

During fiscal year 1984 and continuing through fiscal year 

1985, the Commission is charged by statute with the adjudication 

of claims by United States citizens resulting from losses due to 

the confiscation of property by the Governments of Czechoslovakia 

(P.L. 97-127) and the Socialist Republic of Vietnam (P.L. 

96-606). The major emphasis of the Commission has been centered 

on the investigation and determination of some 1,600 claims 

asserting losses against the Government of Czechoslovakia, as the 

Commission faces a statutory deadline for completion of this 

program by October 31, 1984. Following the completion of this 

program, the efforts of the Commission and its staff will be 

directed to the investigation and determination of over SOD 

claims filed against Vietnam, with the expectation of substanti- 

ally completing that program by the end of fiscal year 1985. 

The Commission has no general authority to adjudicate any 

international claim, even if meritorious. Rather, the Commis- 

sion's authority comes from specific statutes which authorize the 
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Commission to conduct a claims program Involving all claims 

against a particular country. Over the course of years, the 

Commission has conducted programs involving claims of United 

States nationals against such countries as Poland, Czechoslo- 

vakia, Hungary, Rumania, Bulgaria, Yugoslavia, the German 

Democratic Republic, Cuba, and China. In the process of obtain- 

ing compensation for American citizens, normally three separate 

departments of the United states government become involved at 

some stage in the proceedings. The role of the Foreign Claims 

Settlement Commission is to obtain evidence and information 

concerning the claim and to make a determination as to whether 

the claimant has established a valid claim under international 

law and within the terras of the authorizing statute. If such a 

valid claim has been established, the Commission has the further 

responsibility to determine the amount of the loss so that a 

dollar award may be made to the claimant. The issuance of such an 

award, in and of itself, however, does not provide compensation 

to the claimant. Money to pay the awards of the Commission 

normally come from a lump sum claims settlement agreement with 

the foreign country which has confiscated the property. 

Responsibility for the negotiation of such an agreement normally 

rests with the Department of State. After the negotiation of a 

claims settlement agreement, it becomes the responsibility of the 

Department of the Treasury to actually distribute the proceeds of 

32-237 O—84- 
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this fund to those claimants In accord with the awards which have 

been certified to the Department of the Treasury by the Foreign 

Claims Settlement Commission. 

The order in which these events occur has varied with 

different programs. In the case of claims against Poland, the 

Department of State negotiated a lump sum settlement agreement, 

after which the Commission adjudicated the claims. In the case 

of claims involving the German Democratic Republic, the Commis- 

sion completed adjudication of claims in Hay of 19B1 and since 

then the Department of State has been attempting to obtain a lump 

sum settlement so that payments can be made to award holders. 

The Commission is presently involved in the second phase of 

a program to adjudicate claims against Czechoslovakia. The 

history of the disposition of claims against Czechoslovakia 

illustrates a somewhat more complex pattern to accomplish both 

the adjudication and compensation for claims. In 1958, the 

Commission was authorized by Title IV of the International Claims 

Settlement Act of 1949, as amended, to adjudicate claims by 

United States nationals against Czechoslovakia for property which 

had been nationalized or otherwise taken between January 1, 1945 

and August 8, 19S8, the date of the statute. This program was 

completed in 1962 and total awards of over $113 million were 

assessed by the Commission. As no settlement agreement had been 

reached by that time with Czechoslovakia, the Congress authorized 
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the U.S. government to seize the equipment for a steel plant 

which had been purchased in the United States by the Government 

of Czechoslovakia. This equipment was then sold for approximate- 

ly $8 million which was initially distributed among award 

holders. After years of negotiations, ultimately, a new claims 

agreement was entered with Czechoslovakia in 1981, in which the 

Czech government agreed to pay an additional $81.5 million in 

settlement of all claims against Czechoslovakia. The bulk of the 

settlement was set up in a fund to make further distribution to 

those claimants who already hold awards from the Commission. As 

is apparent, however, if an individual had property taken after 

August 8, 19S8, he or she had no opportunity to submit a claim to 

the Commission and obtain an adjudication. Therefore, pursuant 

to the Czechoslovakian Claims Settlement Act of 1981, the 

Congress set aside SI.5 million from the settlement and author- 

ized the Commission to receive claims for any losses occurring 

after August 8, 1958 up to February 2, 1982, the effective date 

of the settlement agreement between the United States and 

Czechoslovakia. 

The principal efforts of the Commission during this year are 

directed to an adjudication of these latter claims. Over 1,600 

claims were filed, asserting losses in excess of $425 million. 

The Commission is required to wind up all its affairs in this 

program no later than October 31, 1984 and, to accomplish this. 



- 6 - 

must complete issuing all initial Proposed Decisions within the 

next five months to allow for the consideration of any objections 

which may be filed by claimants to the decisions of the Commis- 

sion. During the last ten months, the Commission has issued some 

1,200 decisions and appears to be on schedule for the orderly 

completion of the program. 

Most of the claims filed with the Commission in this program 

do not meet the statutory requirements that for a claim to be 

compensable, property must have been owned by a United States 

national on the date of nationalization or other taking by the 

Czech government and such loss must have occurred after August 8, 

1958. Unfortunately, most of the of the claims submitted do not 

provide sufficient information to allow the Commission to 

determine if these conditions have been met. This is either 

because the claimant lacks information or because the claimant 

withholds information from the Commission, knowing that to 

provide full details would cause the claim to be denied. As 

there was substantial publicity concerning the settlement of 

claims against Czechoslovakia, many individuals were of the 

opinion that they deserved to participate in the distribution of 

the claims fund because at one time predecessors in interest had 

owned property in Czechoslovakia, regardless of when the property 

was taken and whether it was owned by a United States citizen on 

the date of loss.  It has, therefore, been a time consuming 
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matter for the staff of the Commission to seek to elicit suffi- 

cient information from the claimants or from the Government of 

Czechoslovakia to attempt to determine sufficient facts to make a 

judgment as to the corapensability of a claim. It is clear that 

most property in Czechoslovakia was taken by the Czech government 

prior to August 8, 1958, however, the Commission has attempted to 

thoroughly investigate each claim filed so that it will not 

overlook one of the relatively few valid claims filed in the 

program. 

Under authority of Title VII of the International Claims 

Settlement Act of 1949, as amended, the Commission also has the 

responsibility to adjudicate claims by United States citizens 

against Vietnam. The Commission does not have to complete this 

program, however, until early in fiscal year 1986. Additionally, 

there are presently no funds available to pay awards made in the 

program against Vietnam. As the program to adjudicate claims 

against Czechoslovakia must be completed by the end of October 

1984 and as there is money available to pay awards in this 

program, a decision was made to devote the entire staff attention 

to claims Involving Czechoslovakia until that program is substan- 

tially completed and then to direct staff attention to the claims 

involving Vietnam. Therefore, at the beginning of fiscal year 

1985, the Commission's efforts will be directed to the program to 
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adjudicate claims against Vietnam.  It Is anticipated that we 

will have this program substantially completed by the end of 

fiscal year 1985. 

There are presently pending two bills which would create 

additional claims programs for the Commission. One bill would 

provide standby authority for the Commission to adjudicate some 

2,600 claims against Iran in the event that a lump sum agreement 

should be reached between the United States and Iran. These 

claims are presently being presented by the Department of State 

on behalf of the claimants before the U.S.-Iranian Claims 

Tribunal at the Hague. A recent bill introduced in the House of 

Representatives would direct that the Commission determine the 

amount of losses suffered by the next of kin of the American 

citizens who perished on Korean Air Lines flight 007. 

In addition to the adjudication of current claims programs, 

the Commission each year receives thousands of inquiries concern- 

ing past and potential claim programs and provides advice to 

legislative committees and other Executive departments concerning 

matters involving foreign claims. 

The Commission requests an authorization as part of the 

authorization of the Department of Justice, to enable it to 

continue its operation at the present level as during fiscal year 

1984, increased only to the extent that uncontrollable expenses 

have increased. 
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We would call to the committee's attention the fact that the 

Commission is unique in that its operating expenses are only 

partially, if at all, ultimately borne by the United States 

taxpayers. In most instances the authorizing statutes have 

provided for the payment of the Commission's awards from funds 

obtained, either from the liquidation of foreign assets blocked 

in the United States or from funds obtained from foreign govern- 

ments by negotiation of a claims settlement agreement. The 

statutes have provided for the deduction of a certain percentage 

from such claims funds for deposit as miscellaneous receipts in 

the United States Treasury to defray the administrative expenses 

of the Commission and the Department of the Treasury in carrying 

out the programs. The total budgets of the Commission and its 

predecessors from the beginning of fiscal year 19S0 through the 

end of fiscal year 1982 have amounted to approximately $27 

million (and the amount obligated, approximately $23 million), 

whereas  $31 million has  been  recouped. 
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Mr. HALL. I am sorry, I was talking here. Did you ask a question 
of the Chair? 

Mr. ROGERS. NO; I said that that concluded anything that I 
wanted to make as an oral presentation and more than happy to 
answer any questions that the committee may have. 

Mr. HALL. Let me ask one or two questions, please. 
Run through what a claim for the Czechoslovakian person might 

be, what type claim would that be? 
Mr. ROGERS. This program is a second program. Back more than 

20 years ago, the Commission was authorized and completed a pro- 
gram—it was completed in 1962—to adjudicate claims for U.S. citi- 
zens who had had property confiscated by the Government of 
Czechoslovakia. Between January 1, 1945 and the date of that pre- 
vious statute, which happened to be August 8, 1958, those awards 
were made, but except for a very minor distribution of funds, the 
awards weren't paid because there was no money. 

It took some 20-plus years of negotiations and finally, in 1981, an 
agreement was reached with Czechoslovakia. Those negotiations, of 
course, are carried out by the Department of State, not the Foreign 
Claims Settlement Commission. The Government of Czechoslovakia 
paid an additional $81.5 million. 

Congress then passed the Czechoslovakian Claims Act of 1981 
which parceled out those funds that were paid by Czechoslovakia. 
The vast bulk of the funds went to distribute to people who had 
already held awards from the Commission. 

However, if someone had had property confiscated by the Czech 
Government after August 8, 1958, they had no opportunity to come 
to the Commission to receive an award. So the Congress authorized 
the Commission to receive new claims for losses occurring after 
August 8, 1958, and set aside a fund of $1.5 million to be invested— 
so the total fund will be that plus interest—and authorized the 
Commission to receive claims for losses after August 8, 1958. 

We received something over 1,600 claims. Most of them, however, 
are not compensable. There was a great deal of publicity in the na- 
tional press about the settlement with Czechoslovakia. So there 
were a great many inquiries and people would request claim forms. 
And, of course, the Commission is in no position when someone 
asks for a claim form to try and say, "Well, no, we don't think you 
have a valid claim, we won't send you a claim form." 

So, most of these claims that are filed—in fact, either the proper- 
ty w£is taken at a time when it was not owned by a U.S. citizen or 
it W51S t£iken before August 8, 1958. Most property was taken in 
Czechoslovakia before 1958. 

The types of losses which occurred after that tend to relate to 
smaller pieces of farmland. Now, large farm estates were confiscat- 
ed by the Communists early. Then there was a gradually collectivi- 
zation of the smaller pieces of real property. So we get that. 

Sometimes the Communist bureaucrats are no more efficient 
than we bureaucrats here and, yes, an apartment house should 
have been confiscated but nobody got around to do it until after 
August 8, 1958. 

Sometimes you will get property that was owned by a Czechoslo- 
vakian citizen living in a house and then died. The house was then 
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left to American citizens and only after that—also after August 8, 
1958—the Communist government has come in and confiscated it. 

So those in gener£d are the types of losses that are involved in 
this program. 

Mr. HALL. NOW, you have funds to pay those claims, do you not? 
Mr. ROGERS. Yes, there are funds available. 
Mr. HALL. Then you say that money to pay the  
Mr. ROGERS. Yes. 
Mr. HALL. Awards of the Commission normally come from a 

lump-sum claims settlement agreement with a foreign country 
which has confiscated property. 

Now, I notice in the claims that you have dealing with Vietnam 
claimants, there are no funds. 

Mr. ROGERS. That is correct, Mr. Chairman. 
Mr. HALL. Well, what do you do, make a finding? 
Mr. ROGERS. The Commission makes  
Mr. HALL. And then what happens? 
Mr. ROGERS. We ultimately will first inform the Department of 

State of what our determinations so that they ultimately can have 
negotiations with the Government of Vietnam. 

Second, we then certify those awards to the Department of the 
Treasury. After money is available, such as in the Czech program, 
that is paid to the Department of the Treasury, and they are total- 
ly responsible for actually sending out the checks in accord with 
our awards. 

As I mentioned in my statement, in a tjrpical claims program 
there are actually three totally separate branches of the executive 
that get involved. 

The Foreign Claims Settlement Commission, which makes the 
determination, looks at the evidence, tries to get as much facts as 
possible, makes a determination: Is this a valid claim under inter- 
national law and under the terms of the statute? 

After the Commission has made that decision we issue a written 
decision—very much like you would get a written decision from a 
district court or from a court of appeals. We lay out what was the 
nature of the claim, review the evidence that was submitted, and 
set forth the Commission's reasons either why this does constitute 
a compensable claim or the reasons that it does not. 

If it does constitute a compensable claim, the Commission then 
reviews in this decision the evidence concerning the value. And 
comes up and says, we believe this property was worth x amount of 
money on the date of loss. Normally the award includes that plus 
interest up until the date of settlement. 

Mr. HALL. Under your Czechoslovakian claims, when you do all 
of the things you have just mentioned  

Mr. ROGERS. Right. 
Mr. HALL [continuing]. You then go to the amount of money that 

has been put into this fund to make your payments? 
Mr. ROGERS. We will then certify these awards to the Depart- 

ment of the Treasury which will distribute. Now, they cannot dis- 
tribute until we are finished with our program for this reason. 

Mr. HALL. I understand that, but  
Mr. ROGERS. They have to know the toted amount of the awards. 
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Mr. HALL. It is the money that is paid out of the fund that that 
foreign country has put up, in that particular case  

Mr. ROGERS. That is correct, Mr. Chairman. 
Mr. HALL [continuing]. In Czechoslovakia? 
Mr. ROGERS. That is correct, Mr. Chairman. 
Mr. HALL. But when you do the same thing for a Vietnam claim 

there is no money  
Mr. ROGERS. That is correct. 
Mr. HALL [continuing]. Set up to pay it? 
Mr. ROGERS. That is correct. 
Mr. HALL. You do all of your certifications back to the proper 

people  
Mr. ROGERS. That is right. 
Mr. HALL [continuing]. And does the U.S. Treasury then pay that 

claim? 
Mr. ROGERS. Only after there is some type of a claims settlement 

in a form provided. Once that is provided, then they will pay. 
An illustration of that, Mr. Chairman- 
Mr. HALL. Vietnam has never provided a fund, I am sure  
Mr. ROGERS. That is correct. 
Mr. HALL [continuing]. To make any payments? 
Mr. ROGERS. That is correct. 
Mr. HALL. SO does that money come out of the General Treasury 

of the United States to pay the Vietnam claims? 
Mr. ROGERS. NO, Mr. Chairman. They will sit there unpaid until 

there is a settlement. 
And an illustration of the way this works is  
Mr. HALL. Well, wait now, wait. You say it will stay there until 

there is a settlement? 
Mr. ROGERS. That is correct, Mr. Chairman. 
Mr. HALL. OK, suppose there is a settlement? Then who pays the 

money? 
Mr. ROGERS. The Treasury will then distribute the money accord- 

ing to the awards that we have certified to the Department of 
Treasury. 

Mr. HALL. DO we ever try to get any of that money from Viet- 
nam? 

Mr. ROGERS. It is up to the Department of State for those negoti- 
ations, and I have no inside knowledge. I certainly have no knowl- 
edge that there have been any negotiations to date with Vietnam 
to try and seek funds. 

Mr. HALL. HOW many claims has the Treasury Department paid 
as far as you know, on £iny of the Vietnam claims? 

Mr. ROGERS. There have been no payments on Vietnam claims 
for two reasons: We haven't finished our adjudication and; second, 
there is no claims fund to make payments even if we had finished 
at this time. 

Mr. HALL. If there is no money to pay the claim—I am spe£ddng 
of Vietnam—if there is no money allocated anywhere to pay the 
claim, whatever the claim might be, you certify that it is a vfdid 
claim, correct? 

Mr. ROGERS. That is correct, and the amount. 
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Mr. HALL. And the amount. So let's suppose you certify a valid 
claim of $1 million—that may be a high figure, but let's just use it 
for purposes of discussion. 

Mr. ROGERS. Certainly. 
Mr. HALL. You certify that there is an amount of $1 million 

owing to a claimant based on whatever the Vietnaun claim might 
have been? 

Mr. ROGERS. That is correct. 
Mr. HALL. YOU certify that to the Treasury Department? 
Mr. ROGERS. That is correct. 
Mr. HALL. YOU say that they don't pay that claim to that person? 
Mr. ROGERS. Not until there is a claims fund to pay the claim. 
Mr. HALL. Claims fund to pay the claim? 
Mr. ROGERS. Yes, sir. 
Mr. HALL. Where does that claims fund originate from? 
Mr. ROGERS. That would have to come, if it is done the way it has 

been in the past, would have to come by payment from the Govern- 
ment of Vietnam to the United States, based upon negotiations 
with the Department of State and the Grovemment of Vietnam. 

Mr. HALL. DO you have many claims that are just stacking up 
with the Treasury Department that should be paid that you have 
certified to be paid, but there are no funds to pay it? 

Mr. ROGERS. The one program where there are awards which we 
have certified but have not been paid are awards against the 
German Democratic Republic, or East Germany. That program we 
completed in 1981. The Department of State has had a series of, I 
believe, five negotiating sessions with the German Democratic Re- 
public attempting to get an amicable settlement of those programs. 

There is an additionfil program. The Commission, yetirs ago— 
well, 10 years ago—adjudicated claims against the Castro govern- 
ment in Cuba. Those awards have been certified and sit there but 
there has been no agreement with the Government of Cuba to 
come up with a claims fund. 

Mr. HALL. Are they drawing interest of any kind, those amounts? 
Mr. ROGERS. They do but, of course, in the final analysis it de- 

pends on how much money one can get as to where that interest 
will be paid. The way the award would read is that claimant X had 
property that was worth $500,000 when it was confiscated. We have 
the date it was confiscated. 'The award would then read, claimant 
X is entitled to $500,000 plus normally 6 percent per year from 
that date until the date that a claims agreement is reached with 
the Government of Cuba. 

So on paper that award keeps increasing with the addition of in- 
terest. 

Now, awards against Cuba, the principal amount alone, was 
some $1.8 billion. With interest to date, it would be somewhere up 
around $3 billion. 

Now, this, of course, raises a question. If tomorrow, Mr. Castro 
suddenly woke up and said, "I am going to meet my moral and 
legal obligations, I want to pay those claims." I have no inside 
knowledge but I would doubt very much that he could come up 
with 3 billion U.S. dollars to actually make the payment. 

But that is an other question that gets involved in it. 
Mr. HALL. HOW many lawyers are working in your division? 
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Mr. ROGERS. Four, in addition to myself. 
Mr. HALL. I mean, you say you have got 19 people total. 
Mr. ROGERS. At the present time  
Mr. HAIX. I am sorry, 12. 
Mr. ROGERS. That is a staff of 12, that is right, yes. 
Mr. HALL. You have 4 lawyers in addition to those 12 staff 

people? 
Mr. ROGERS. NO, no. The 12 includes the lawyers. 
Mr. HALL. YOU have got 12 people altogether working on the  
Mr. ROGERS. That is correct. 
Mr. HALL [continuing]. Foreign Claims Settlement Commission at 

this time? 
Mr. ROGERS. Staff, yes. That doesn't include the Commissioners 

of which we have  
Mr. HALL. I understand. 
So you primarily, you are working with any claims against any 

foreign countries by American citizens? 
Mr. ROGERS. NO; only where there is a specific statute that tells 

the Commission to receive cl£iims against a particular country and 
all of those statutes have deadlines to complete the program. After 
the completion date, the Commission then has no further authority 
to a4judicate any claim against that country. 

For example, if someone walked in today and said, here, here is 
absolute proof that I own property in Nicaragua, and here is proof 
that the Nicaraguan Government has confiscated that property, 
and I was an American citizen at all times. In other words, it is an 
absolutely valid international claim. 

We would send them over to the State Department because we 
have not been authorized to consider claims against Nicaragua. If, 
on the other hand. Congress passed legislation and said, you may 
now receive claims by any U.S. citizens against Nicartigua, then we 
would advertise that and make adjudications on those claims that 
they would seek a lump-sum settlement. 

Mr. HALL. All right. Then the ones as of now—and I don't want 
to monopolize this at all—but you have a statutory proceeding in 
which you operate under all these proceedings? 

Mr. ROGERS. That is right. 
Mr. HALL. You have statutory authority now to go against 

Czechoslovakia for American citizens? 
Mr. ROGERS. That is correct. 
Mr. HALL. You have the same statutory authority to go against 

Vietnam for American citizens? 
Mr. ROGERS. That is correct. 
Mr. HALL. What other country? 
Mr. ROGERS. Those are the only two that we presently have. 
Mr. HALL. All right. You say that you are doing some claim 

work, did I understand you to say, those who were missing in 
action, or those who were killed in action? 

Mr. ROGERS. Under the War Claims Act, there were provisions 
that anyone who was a prisoner of war in Vietnam would receive 
$5 per day for each day they were a prisoner of war, and did not 
receive adequate quantity and quality of food, or where there were 
certain violations of the Geneva Convention. 
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Now, almost all of those, of course, were determined right after 
1973 when the last known prisoners of war came out of Vietnam. 

The statute says that a person must file a claim within 3 years 
after a prisoner of war has returned to U.S. control or within 3 
years after a determination of someone who is missing in action is 
presumed to have been killed in action. That determination is 
made by the Department of Defense. 

As there are a few missing in action that are still outstanding 
they cannot come to us and attempt to show that the person was a 
prisoner of war until there has been that determination. So there 
are a few that come along on that for that reason. 

What happens at that point—there has never been sufficient evi- 
dence to really establish that the person was a prisoner of war or 
presumably the Department of Defense would have changed their 
status from missing in action to prisoner of war. 

Mr. HALL. Well, that is not a big part of your work. 
Mr. ROGERS. NO, that is just a few isolated ones which I merely 

mentioned for completeness of the record. 
Mr. HALL. HOW much money are you asking for? 
Mr. ROGERS. I believe it is $1,011,000. 
Mr. HALL. And that is an increase from $827,000 for fiscal 1984? 
Mr. ROGERS. That is correct, Mr. Chairman. 
Mr. HALL. All right. 
Thank you very much for your statement, Mr. Rogers. Now I 

yield to the gentleman from Florida, Mr. McCollum. 
Mr. ROGERS. Might I make just one additional comment  
Mr. HALL. OK. 
Mr. ROGERS [continuing]. Because you were pointing out that we 

are doing Vietnam claims and there was no money to pay. I think 
that raises a question. Why do we bother to do those claims at this 
time? 

Why don't we wait until sometime in the future when perhaps 
there are better relations and there can be an agreement reached 
for funds? 

The answer to that is because now is the time to make the deter- 
minations because the events are fresh enough in people's minds, 
that they have some evidence, that they have some knowledge, and 
we can proceed. 

In the case of the GDR, we frnfdly did those in 1978 through 
1981. Most of those instances involved matters that happened right 
after World War n. And in many instances we had to trace back 
property before World War II. This was coming on so many years 
after that it made it very difficult, both for claimants, the Commis- 
sion, everyone else, to put it t(^ether. 

So in the case of Vietnam, even though, unless there is some 
radical changes, it may be years before there is a negotiated settle- 
ment. Now is the time to make the determinations while people 
are still alive and still have recollections. 

Mr. HALL. That raises one question that I would like to ask. 
We have had one special matter to come before this committee. I 

believe it was the Czechoslovakian claim. Dr. Hassick? 
Mr. ROGERS. That is correct, Mr. Chairman. 
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Mr. HALL. NOW, if I recall correctly, didn't we report a bill to 
enable someone to have a claim considered involving a potential 
claim of a million dollars or so? 

Mr. SHATTUCK. The bill was acted upon by the subcommittee and 
is now pending before the full committee. 

Mr. HALL. Before the full committee? 
Would it be a proper route for some of these people who have 

had a finding, or a certification by your Commission that it is a 
valid claim against Vietnam, for those people to file a claim—have 
someone file a special claim for them through our committee? 

Mr. ROGERS. The legislation itself that authorize the Vietnam 
claims specifically says that nothing there is to imply that appro- 
priated funds would be used to pay the awards. 

Now, traditionally, awards have been paid one of two ways: 
either by an agreement with a foreign government where they 
have paid money, or seizing assets of that government in this coun- 
try, liquidating and using those funds. 

Now, certainly there is nothing unconstitutional with the Con- 
Eress saying now we will use appropriated funds to pay people that 

ave awards. That has not been done in the past. 
Mr. HALL. Mr. McCoUum. 
Mr. McCoLLUM. Thank you, Mr. Chairman. 
You certainly covered most of the waterfront but I would like to 

clarify one or two points. 
With regard to the Czechoslovakian claims since 1958, from your 

written testimony you indicate that Congress set aside $iy2 million 
of the amount which had been previously acquired, or has now 
been acquired from Czechoslovakia for these claims. 

It also appears from your testimony that you have acjjudicated 
losses in excess—well, you haven't adjudicated them—clamis have 
been made in excess of $425 million. 

Mr. ROGERS. Of people that have put an amount in the claim 
form equals $425 million. That doesn't include the claim forms 
where somebody didn't put an amount in there. So it is something 
above that. 

Mr. McCoLLUM. Whatever it is you are going to wind up adjudi- 
cating, may we safely fissume it is going to be substantially larger 
than $1V2 million that so whoever gets anything ultimately out of 
this since 1958 is going to get only a small fraction of their value? 

Mr. ROGERS. I wouldn't go that far. I believe that the total 
awards of the Commission will exceed the fund, which will be $1.5 
million plus interest that has accrued on that since 1981. 

I am not prepared, however, to say that it is going to be many, 
many times that—conceivably it could be. But as I indicated before, 
a great many of the claims that are filed do not meet the require- 
ments of the statute. And I think it is also very clear that all of the 
big factories, that type, very large awards, was taken before. 

So while I am quite sure that it will exceed, I am not sure wheth- 
er it will be 50 percent more, double or triple. 

Mr. McCoLLUM. Are you going to finish that work this year, do 
you think? 

Mr. ROGERS. Yes, as of October 31. 
Mr. McCoLLUM. OK. Another question just in the same vein as 

you were answering for the chairman. I noted in your written testi- 
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mony that there were two countries that bills are pending on and 
that makes sense—Iran and Korea, which we haven't given you 
any authority for. 

Do you see many people—you said some people come trooping in, 
and where you don't have authority, and you send them over to the 
State Department—do you see many of that type, or do you almost 
never see that, they go somewhere else first? 

Mr. ROGERS. We see not too many. Of course, there is one area— 
edl right the Commission has covered most of Eastern Europe 
now—claims against Poland, Czechoslovakia, Yugoslavia, Bulgaria, 
Romania, East Germany, et cetera. Now, of course, there are great 
territories that were part of Poland that are now part of the Soviet 
Union. There are territories that were part of Czechoslovakia that 
are now part of the Soviet Union. 

There has not been a program which—and people who own prop- 
erty there who were U.S. citizens that presumably their property 
has been appropriated by the Soviet Union. 

So we do get a number of people that come in and will say, hey, I 
had property in Poland. But then we find that, well, actually it is 
in the Soviet Union and there has been no prc^am for that. And 
the numbers are not all that many. 

Sometimes people come in because of an individual situation that 
they have with a foreign government that has taken an individual 
piece of property. Those we refer to the Department of State, be- 
cause if there are only one or two claims, the Department of State 
will often assist and sort of act as broker to assist with negotiations 
to try and settle an individual claim. 

The Commission gets involved if there is a large group of poten- 
tial claimants against a potential government. 

Mr. McCoLLUM. Presumably, there are a large group of Iranian 
claimants. There are not many of them coming to you at this point, 
though? 

Mr. RoGEBS. No; what has happened with Iran, according to the 
Accords the United States made with Iran at the time of the hos- 
tage release, they set up a Commission in The Hague—three U.S. 
members, three Iranian, and three neutral, and a fund of $1 billion 
put up by Iran from assets we had. All claims are to be filed with 
that tribunal. 

As to a claim that is under $250,000, the Department of State 
has asserted those claims on behalf of the individual. If the claim is 
larger than that amount, the individual, through their own coun- 
sel, files it. 

llie bill that presently is pending says this: If the Department of 
State is able to make an agreement with Iran that instead of 
taking each of these 2,800 so-called small claims and processing 
each one through the tribunal, that the Government of Iran would 
say we would come up with x amount of money, you would with- 
draw all of those claims from the tribunal, send them over to the 
Foreign Claims Settlement Commission to pay out of that fund. 

I think the likelihood of that agreement with Iran being reached 
is very low at the present time but these things sometimes chfmge 
radically. 

Mr. McCoLLUM. Thank you. I have no further questions, Mr. 
Chairman. 
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Mr. HALL. One other question that has come to my mind. 
When you have a clziim for an American citizen against Czecho- 

slovakia, do you file a suit? 
Mr. ROGERS. NO. 
Mr. HALL. All right. 
Suppose there is a claim made by a Czechoslovakian citizen 

ageiinst the United States. Do you handle that claim? 
Mr. ROGERS. No. 
Mr. HALL. Who handles it? 
Mr. ROGERS. If it is a claim against the Government of the 

United States, presumably it would be presented by the foreign 
ministry of that foreign government to the foreign ministry of this 
Government. 

Now, if it is a commercial matter and if it is General Electric 
that they have a claim against and they have assets of General 
Electric in France, or where have you, I assume they sue in the 
French court and try and tie up those assets that are there. 

Mr. HALL. We thank you for your testimony. 
Mr. ROGERS. Thank you, Mr. Chairman. 
Mr. HALL. The subcommittee stands adjourned. 
[Whereupon, at 10:50 a.m., the subcommittee was acUoumed.] 
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